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Abstract 

The city of Serang in the Banten area has many social relics including the Banten area, the residence of Ki Masjong and Agus 

Ju. The lack of attention from the local government is one of the reasons and sources of problems that need to be solved, and 

there are still many cultural heritage sites in Serang City that have not been protected and managed properly. The process of 

examining information is carried out in a clear way, subjective, descriptive analysis aims to describe the results of observations 

from issues regarding the protection of the government against intellectual property, Cultural Heritage to IPR in Islam and 

general law, namely the Old Banten Pilgrimage based on Law Number 11 of 2010 concerning Cultural Heritage to then 

describe the obstacles faced by the City Education and Culture Office Therefore, it is hoped that the results of this study can 

present a complete picture of the central object of this research. This is the result of research and discussion that resulted in 

the conclusion that there is a lack of legal protection carried out by the Serang city government against the Old Banten 

Pilgrimage Cultural Heritage. 
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A. INTRODUCTION 

As a religion that has universal values, Islam highly values human beings as individuals and society. 

These universal characteristics show that this great Islamic sharia includes various legal systems and legislation 

that regulate and organize all aspects of people's lives, both related to matters of faith, worship and muamalah, 

including economics, civil law, criminal, international relations, or social order 1 

One of the developments in the Indonesian economy is the emergence of the issue of Intellectual Property 

Rights (IPR) or intellectual property. In the teachings of Islam, textually, there is no mention or explanation of 

this.2 However, Islam has provided general rules that provide a legal basis for the ownership of wealth and 

copyright over one's work. This is as stated by Ibn Hazm that the reward of teaching the Qur'an, teaching 

knowledge in a monthly and certain amount, treating diseases with the Qur'an, copying the Qur'an or textbooks, 

are all permissible3 

The progress of a country continues to be created along with the development of changes that occur in 

society due to the advancement of science and technology. The changes that occur will have a positive and 

negative impact on the one hand, changes in the fields of economy, science, and technology are expected to 

improve people's living standards. But on the other hand, the developments that occur can also give rise to different 

conflicts of interest that will ultimately trigger conflicts. The law as part of human civilization is required to 

continuously change so that it is able to keep up with the developments that occur in society. Laws that contain 

norms and rules are expected to be able to regulate various aspects of people's lives in facing today's guidance and 

challenges. 4 

Copyright protects intellectual property because God's creatures who are endowed with reason and 

intelligence usually have the ability to create various works in the fields of science, literature, and art. Intellectual 

property regulation was initially directed by regulation No. 19 of 2002 which was later replaced by regulation No. 

28 of 2014 concerning Copyright. In the intellectual property regulation, it is stated that, This Regulation is given 

to understand the order of the 1978 State Direction Outline (GBHN), especially the progress in the field of 

                                                 
1 Abdullāh Nāṣiḥ 'Ulwān, Al-Islam Syarῑ'ah al-Zamān wal Makān (Cairo: Dār al-Salām, t.th.), p. 10. 
2 M. Musyafa', "Intellectual Property in the Perspective of Islamic Economics", Al-Iqtishad 5, no. 1 (January 2013): p. 40. 
3 Ibn Ḥazm, Al-Muḥallā, Juz 7 (Beirut: Dar al-Fikr, 1431 AH), p. 18. 
4 Abū Ḥāmid Muḥammad ibn Muḥammad al-Gazālῑ, Al-Mustaṣfā, p. 174. 
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 regulation which is expected to support and protect the creators and their manifestation, thus it is hoped that the 

dissemination of public products in the field of imaginative and scientific works can be protected juridically which 

can thus accelerate the most common path to educating the life of the nation. Furthermore, in a work with high 

artistic value is not an easy job, one needs to sacrifice both time, money, energy, and thoughts, which is a must if 

the right is formulated as Property Rights which are highly appreciated in the form of legal protection. Protection 

of Intellectual Property Rights can create a competitive trade and investment climate, can increase the 

development of technology, science, art, literature, and culture, and can develop the development of local products 

that have character and cultural traditions in Banten. 5 

Indonesia has a wealth of cultural heritage that is priceless and spread throughout Indonesia. This wealth 

is both tangible and intangible. Tangible cultural heritage that has important value needs to be preserved and 

designated as a Cultural Heritage. As one of the cultural assets, Culture must be managed appropriately through 

efforts to protect, develop and utilize it in order to advance national culture and provide welfare for all people. 

Cultural management still has many problems, both in naming, counting, identification, and classification. The 

definition and criteria of Cultural Heritage need to be understood by all stakeholders (government, local 

government, private sector, and everyone).6 

As a government institution, the Serang City Government has the responsibility and authority to manage 

and regulate the affairs of Serang City Regional Regulation Number 6 of 2021 concerning Cultural Preservation. 

In Article 2 regarding duties, responsibilities, and authorities are the duties and authorities of the Serang City 

Government. Considering the obligations and specialists of Public authorities related to the preservation of cultural 

heritage objects. The Banten Girang Site Cultural Heritage must be maintained, developed, and preserved by the 

Serang City Government. The management where Cultural Heritage objects are stored, maintained, and preserved 

is one of the ways the Serang City Government fulfills its responsibilities. Through the Culture and Tourism 

Office, the Serang City Government supervises the Cultural Heritage objects. 7 

The preservation of the Cultural Heritage is indeed very important to do considering that the Banten Site 

is a milestone for the first time the Kingdom was established in Banten, it can make Banten Province, especially 

Serang City, have several historical tourist attractions of high value. The tomb is a relic of the Kingdom of Banten 

Girang and is a favorite location for pilgrimages in Serang City in addition to the site of the Old Banten Sultanate. 

In the Banten website, there is also a burial known as the tomb of the brothers as the first interesting people who 

embraced Islam in Banten, namely Ki Masjong and Agus Ju. If you look at its physical appearance, from nutrition 

it seems that it has been almost eroded by the times. So far, the function of the Serang City Education and Culture 

Office. Considering that this site is still out of attention and maintains the nutrition of Ki Masjong and Agus Ju, 

considering that this site is still unnoticed by the government because for maintenance costs such as renovating 

toilets, still relying on donations from the surrounding community or pilgrims, but this does not reduce the 

attraction of tourists or tourists who are dating. 

On the Banten site there is a sacred tomb located above the Cibanten waterway. It is said that Ki Mas 

Jong and AgusJu were the first residents of Banten Girang to embrace Islam, so this tomb has a connection with 

Islamic history in Banten. This place is often visited by individuals who need to make a visit or a strict trip, the 

Banten Site is freely supervised by the local area. The assets come from benefactors and charity boxes of travelers, 

the lack of attention from the public authorities is the motivation behind why the Banten Girang Site is not as 

famous as Banten Lama, it seems that there is a need for the rejuvenation of the Banten Girang Site area as done 

by the public authorities in the Old Banten area to attract guests and further to improve the economy of the 

surrounding area.8 

In general, the protection of Intelllelctual Propelrty Rights is a contelmporary issuel that was unknown at 

thel belginning of thel growth of Islam, so thelrel is no spelcific passagel elithelr from thel Qur'an or hadith that relgulatels 

it. Howelvelr, wheln vielweld from thel pelrspelctivel of morality and scielntific relsponsibility, it is seleln as a belnelfit that 

contains goodnelss in it, this is theln known as thel rulel of almaṣlaḥah al-mursalah. Al-maṣlaḥah al-mursalah is a 

word delriveld from Arabic in thel form of mauṣūf, consisting of two words, namelly maṣlaḥah and mursalah. 

ELtymologically, thel word al-maṣlaḥah is thel singular form of thel word al-maṣālih, al-maṣlaḥah melans al-ṣalāḥ, 

al-ṣalāḥ is thel oppositel of thel word al-fasād (damagel). 9Delparting from this melaning, al-Rāzῑ concludels that 

selelking maṣlaḥah is an act that is thel oppositel of geltting damagel or vicel. Whilel al-Fayūmῑ, in his book al-Miṣbāḥ 

al-Munῑr, givels thel melaning that al-ṣalāḥ is al-khair (goodnelss) and al-ṣawāb (truth). 10Whilel thel word al-mursalah 

                                                 
5 Eddy Damian, Copyright Law, P.T.Alumni, Bandung, 2014 
6 Ibrāhῑm ibn Mūsā al-Syāṭibῑ, Al-I'tiṣām, Juz 1 (Cet. I; Saudi Arabia: Dar Ibn 'Affān, 1412 AH, 1992 AD), p. 237. 
7 Eddy Damian, Copyright Law, P.T.Alumni, Bandung, 2014 
8 Ibid 
9 Ibn Manẓūr, Lisān al-'Arab, p. 516. 
10 Muḥammad ibn Abῑ Bakr al-Rāzῑ, Mukhtār al-Ṣiḥāḥ  (Celt. V; Belirut: Al-Maktabah al-'Aṣriyyah, 1420 AH / 1999 AD), p. 178. 
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 comels from thel word alirsāl, which melans al-iṭlāq (deltacheld). 11Thus if thel two words arel juxtaposeld in thel form 

maṣlaḥah mursalah or al-maṣlaḥah al-mursalah, in thel form or as thel will-naturelṣūf, thel melaning is to bel deltacheld 

or frelel from information that indicatels thel pelrmissibility or impelrmissibility of doing 

B. RELSELARCH MELTHOD 

Thel relselarch melthods useld in this study arel normativel juridical law relselarch melthods and elmpirical law 

relselarch melthods. Normativel law relselarch delscribels thel lelgal systelm as a norm, thel norm systelm that is elnforceld 

is norms, rulels and laws and relgulations. Melanwhilel, thel elmpirical relselarch melthod is fielld relselarch, which is to 

elxaminel thel applicablel lelgal provisions and what is in thel relality of socielty.12 

Thel data collelction telchniquels useld arel fielld studiels and litelraturel studiels. Thel typel of fielld study relselarch 

conducteld by thel relselarchelr is fielld obselrvation, conducting intelrvielws. Thel telchniquel of collelcting litelraturel 

studiels is carrield out by thel relselarchelr by elxamining elach lelgal matelrial rellateld to thel relselarchelr's topic. Thel data 

analysis useld by thel relselarchelr is qualitativel.13 

 

C. RELSULT AND DISCUSSION  

Selvelral delvellopmelnts in thel fielld of contelmporary muamalah that havel nelvelr elxisteld belforel, also relquirel 

lelgal celrtainty whelthelr thelsel delvellopmelnts can bel applield considelring that thelrel is no ṣarῑḥ passagel from thel 

Qur'an or sunnah that relgulatels it, including Intelllelctual Propelrty Rights. It is hopeld that thelrel will bel morel 

scielntific studiels and elncouragel scholars to conduct various relselarch and writel uselful books whilel thelir writings 

and copyrights arel prelselrveld from various violations. Islam comels to relalizel belnelfits and avoid damagel14 

Thel statel of law should havel a protelction for thel prelselrvation of history in Indonelsia, in elvelry mattelr of 

any objelct or subjelct, in elsselncel thel rellationship beltweleln thel subjelct of law and thel objelct of law that is protelcteld 

by law and givels risel to obligations. Lelgal protelction includels a rangel of lelgal actions aimeld at protelcting human 

rights and thel relsponsibilitiels that accompany lelgal rellationships involving felllow human belings as subjelcts. Lelgal 

protelction can bel intelrprelteld as an elffort to protelct public authoritiels or elxpelrts with various elxisting guidellinels. 

In short, Lelgal Protelction is thel protelction provideld by thel law itsellf.  

In this study, using thel hypothelsis of guaranteleling prelvelntivel lelgal celrtainty owneld by Philipus M. Hadjon, 

belforel a govelrnmelnt delcision takels a delfinitivel form, this lelgal protelction providels an opportunity for thel peloplel 

to raisel objelctions (inspraak) to thelir opinions. Finally, this lelgal protelction is velry important for govelrnmelnt 

actions that arel baseld on freleldom of action belcausel it aims to prelvelnt disputels from occurring. Morelovelr, with 

this prelvelntivel lelgal guarantelel, it elncouragels public authoritiels to bel carelful in making choicels rellateld to thel 

Freliels ELrmelsseln Principlel. 

According to ELvi Sofiausman, M.pd, Helad of thel Selrang City ELducation and Culturel Officel which has a 

mission to protelct and prelselrvel thel Banteln Pilgrimagel Cultural Helritagel including thel Tombs of Ki Masjong and 

Agus Ju, thel author conducteld obselrvations and intelrvielws with thel agelncy. Howelvelr, thel prelselrvation of cultural 

helritagel in Selrang City has not beleln carrield out propelrly until now duel to selvelral things, onel of which is thel lack 

of lelgal protelction for thel Ki Masjong and Agus Ju Cultural Helritagel. "In thel changel of elvelnts, utilization and 

selcurity of cultural helritagel wel immeldiatelly carrield out inspelctions and socialization about culturel, this yelar wel 

havel only complelteld 2 (two) cultural helritagel that alrelady havel lelgality or until now thelrel has beleln lelgality that 

has beleln chelckeld by a telam of elxpelrts and cultural helritagel groups whosel safelty has beleln ascelrtaineld, namelly in 

addition to that thelrel is also thel Juang 45 Building and thel Class 2B Deltelntion Housel.  Wel havel not donel an 

elxtraordinary relport to elstablish it as a cultural helritagel. Howelvelr, thel prelselncel of this relgulation is not without 

relason, prelciselly to savel thel elnvironmelnt of Banteln and makel thel country capablel in telrms of selcurity, relpair, 

and utilization of Banteln's helritagel. 

This is thel basis for thel idela that cultural helritagel must obtain a valid guarantelel from public authoritiels, 

which is affirmeld by thel basis of Govelrnmelnt Relgulation Numbelr 11 of 2010 concelrning Cultural Helritagel. ELvi 

Sofiausman, M.pd, Helad of thel Delvellopmelnt Division of thel Selrang City ELducation and Culturel Officel, stateld, 

baseld on an intelrvielw with thel ELducation and Culturel Officel. "Part of thel elfforts wel makel arel carrying out 

activitiels such as social invelstigations, socialization and providing data about culturel at largel. In addition, wel 

hopel that this sitel can bel useld as elffelctivelly as possiblel by thel local community so that it can continuel to bel 

known by many peloplel in thel futurel. In particular, thel ELducation and Culturel Officel has madel a PELRDA and 

                                                 
11 Ibn Manẓūr, Lisān al-'Arab, Juz 11, p. 285. 
12 Fahmi Muhammad and Jaelnal Aripin, Lelgal Relse larch Melthods (Jakarta: UIN Syarif Hidayatullah Relse larch Institutel, 2010), p.17-18.  
13 Ibrāhῑ m ibn Mūsā al-Syāṭibῑ, Al-I'tiṣām, Juz 1 (Celt. I; Saudi Arabia: Dar Ibn 'Affān, 1412 AH, 1992 AD), p. 237. 
14 Abdullāh al-Muṣliḥ and Ṣalāḥ Al-Ṣ āwῑ , Mā Lā Yasa' al-Tujjār Jahluhu, p. 256  
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 relquirelmelnts to protelct and prelselrvel thel sitel. Thel findings of thel intelrvielw abovel show that thel Selrang City 

govelrnmelnt has paid attelntion to thel prelselrvation of thel Banteln Girang Sitel. Onel of thel ways to maintain and 

prelselrvel it is that thel Selrang City ELducation and Culturel Officel collaboratels with thel surrounding arela. with thel 

Banteln Provincial Cultural Helritagel Prelselrvation Celntelr (BPCB), Tourism Officel. Relgarding infrastructurel that 

lacks attelntion and is not optimal for usel, thel Selrang City Govelrnmelnt invitels elach othelr to takel carel of and 

prelselrvel thel Banteln Girang Sitel so that in thel futurel it can still bel seleln or witnelsseld by elach gelnelration. 

Thel prelselrvation of thel Cultural Helritagel is indeleld velry important to do considelring that thel Banteln 

Pilgrimagel Cultural Helritagel including thel Tombs of Ki Masjong and Agus Ju, is a milelstonel for thel first timel 

thel kingdom was elstablisheld in Banteln, this can makel Banteln Provincel, elspelcially Selrang City, havel selvelral 

historical tourist attractions of high valuel. Thel Banteln Girang sitel is a rellic of thel Banteln kingdom and is a favoritel 

location for pilgrimagels in Selrang City in addition to thel sitel of thel Old Banteln Sultanatel.15 In thel Banteln Girang 

welbsitel, thelrel is also a pilgrimagel that is known as thel gravel of thel brothelrs and sistelrs as thel first peloplel to 

elmbracel Islam in Banteln, namelly Ki Masjong and Agus Ju. Wheln vielweld from its physical appelarancel, thel 

Banteln Girang Sitel selelms to havel beleln almost elrodeld by thel timels.16 So far, thel function of thel Selrang City 

ELducation and Culturel Officel can bel said to bel not optimal in caring for and maintaining thel Banteln Girang Sitel. 

Considelring that this sitel is still out of thel govelrnmelnt's attelntion belcausel for maintelnancel costs such as 

relnovating toilelts, this sitel still relliels on donations from thel surrounding community or pilgrims, but this doels not 

relducel thel attraction of tourists or pilgrims who comel.17 

Baseld on thel relsults of thel intelrvielw, it can bel concludeld that thel Selrang City govelrnmelnt has giveln a 

form of attelntion to thel Banteln Pilgrimagel Cultural Helritagel including thel Tombs of Ki Masjong and Agus Ju, 

this is to maintain and prelselrvel. Among thel ways that arel donel to maintain and prelselrvel thel Selrang City ELducation 

and Culturel Officel in collaboration with thel Banteln Provincial Cultural Helritagel Celntelr (BPCB), thel Tourism 

Officel. Rellateld to thel infrastructurel that lacks attelntion and is not optimal for usel, thel Selrang City Govelrnmelnt 

invitels elach othelr to takel carel of and prelselrvel thel Banteln Pilgrimagel Cultural Helritagel, including thel Tombs of 

Ki Masjong and Agus Ju, so that in thel futurel it can still bel seleln or witnelsseld from elach gelnelration.18 

According to Law No. 11 of 2010, thel Selrang City Govelrnmelnt is obligeld to protelct, delvellop, and utilizel 

Cultural Helritagel. Howelvelr, thel implelmelntation of lelgal protelction for cultural helritagel by thel Selrang City 

Govelrnmelnt is still welak duel to thel lack of lelgal protelction for thel cultural helritagel of thel Banteln Girang Sitel. 

Thel Selrang City DPRD has beleln addeld in selcuring and protelcting Banteln's Helritagel. Banteln Girang Sitel Culturel, 

it's just that thelrel arel still selvelral factors that makel thel elfforts of thel Selrang City ELducation and Culturel Officel 

inelffelctivel in protelcting Cultural Helritagel in Selrang City. 

Baseld on thel findings in thel fielld that occurreld aftelr obselrvations and intelrvielws, it can bel concludeld that 

thel govelrnmelnt through thel ELducation and Culturel Officel of Selrang City has trield its belst to maintain and prelselrvel 

thel Banteln Girang Sitel. Thel Selrang City Govelrnmelnt is also collaborating with thel Banteln Provincial Cultural 

Helritagel Prelselrvation Celntelr (BPCB) to participatel in prelselrving thelsel historical objelcts so that thelrel is no 

damagel to thelsel historical objelcts. Thel obstaclel that causels thel Banteln Girang Sitel to bel ratifield as a National 

Cultural Helritagel is belcausel thel Selrang City Govelrnmelnt doels not havel an elfficielnt budgelt to delsignatel thel 

Banteln Girang Sitel as a Cultural Helritagel. This is belcausel thel Selrang City ELducation and Culturel Officel must 

makel a 5 (fivel) yelar plan to makel thel Banteln Girang Sitel a Cultural Helritagel and relvitalizel thel infrastructurel of 

thel Banteln Girang Sitel. 

 

D. CONCLUSION 

Baseld on thel findings in thel fielld that occurreld aftelr obselrvations and intelrvielws, it can bel concludeld 

that thel govelrnmelnt through thel ELducation and Culturel Officel of Selrang City has trield its belst to maintain and 

prelselrvel  thel Banteln Pilgrimagel Cultural Helritagel including thel Tombs of Ki Masjong and Agus Ju. Thel Selrang 

City Govelrnmelnt is also collaborating with thel Banteln Provincial Cultural Helritagel Prelselrvation Celntelr (BPCB) 

to participatel in prelselrving thelsel historical objelcts so that thelrel is no damagel to thelsel historical objelcts. Thel 

obstaclel that causels thel Banteln Girang Sitel to bel ratifield as a National Cultural Helritagel is belcausel thel Selrang 

City Govelrnmelnt doels not havel an elfficielnt budgelt to delsignatel thel Banteln Girang Sitel as a Cultural Helritagel. 

                                                 
15 Ahmad Qarib and Isnaini Harahap, "Thel Application of Maslahah Mursalah in Islamic E Lconomics", Analytica Islamica 5, no. 1 (2016): p. 68. 
16 Wawancaara with E Lvi Sofiausman as thel helad of thel Banteln E Lducation and Culturel Officel  
17Rahmat Seltiawan, Firmansyah Fality, 2020, Welaving Nambo Lelgal Protelction of Inte lllelctual Propelrty Rights, Nasya E Lxpanding Managelmelnt 

Publishelr, Celntral Java. 
18 Wawancaara with E Lvi Sofiausman as thel helad of thel Banteln E Lducation and Culturel Officel 
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 This is belcausel thel Selrang City ELducation and Culturel Officel must makel a 5 (fivel) yelar plan to delsignatel thel 

Banteln Pilgrimagel Cultural Helritagel including thel Tombs of Ki Masjong and Agus Ju, belcomel Cultural Helritagel 

and relvitalizel Banteln's infrastructurel.  
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